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FINAL OFFICE ACTION

 

Response deadline.  File a request for reconsideration of this final Office action and/or a timely appeal 
to the Trademark Trial and Appeal Board (TTAB) within three months of the “Issue date” below to 
avoid abandonment of the application.  Review the Office action and respond using one of the links 
below to the appropriate electronic forms in the “How to respond” section below.  

Request an extension.  For a fee, applicant may request one three-month extension of the response 
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deadline prior to filing a response and/or an appeal.  The request must be filed within three months of 
the “Issue date” below.  If the extension request is granted, the USPTO must receive applicant's 
response and/or appeal within six months of the “Issue date” to avoid abandonment of the application.  

Issue date:  September 27, 2023

This Office action is in response to applicant’s communication filed on September 11, 2023.
 
The refusal under Trademark Act Section 2(e)(1) is now made FINAL for the reasons set forth below. 
See 15 U.S.C. §1052(e)(1); 37 C.F.R. §2.63(b).
 
A mark is merely descriptive if it describes an ingredient, quality, characteristic, function, feature, 
purpose, or use of an applicant’s goods and/or services. TMEP §1209.01(b); see, e.g., In re TriVita, 
Inc., 783 F.3d 872, 874, 114 USPQ2d 1574, 1575 (Fed. Cir. 2015) (quoting In re Oppedahl & 
Larson LLP, 373 F.3d 1171, 1173, 71 USPQ2d 1370, 1371 (Fed. Cir. 2004)); In re 
Steelbuilding.com, 415 F.3d 1293, 1297, 75 USPQ2d 1420, 1421 (Fed. Cir. 2005) (citing Estate of 
P.D. Beckwith, Inc. v. Comm’r of Patents, 252 U.S. 538, 543 (1920)).  
 
The determination of whether a mark is merely descriptive is made in relation to an applicant’s goods 
and/or services, not in the abstract. DuoProSS Meditech Corp. v. Inviro Med. Devices, Ltd., 695 F.3d 
1247, 1254, 103 USPQ2d 1753, 1757 (Fed. Cir. 2012); In re The Chamber of Commerce of the U.S., 
675 F.3d 1297, 1300, 102 USPQ2d 1217, 1219 (Fed. Cir. 2012); TMEP §1209.01(b). “Whether 
consumers could guess what the product [or service] is from consideration of the mark alone is not the 
test.” In re Am. Greetings Corp., 226 USPQ 365, 366 (TTAB 1985).
 
In this case, the applicant seeks to register AUGMENTED AUDIO for use on headphones.  This 
wording is merely descriptive because it combines the descriptive terms AUGMENTED and AUDIO, 
resulting in a combined term that retains the descriptive significance of the individual words. 
 
As shown in the attached definitions, the term AUGMENTED means "made greater, larger, or more 
complete" and AUDIO means "of or relating to sound or its reproduction and especially high-fidelity 
reproductions."  Moreover, evidence was attached to the first Office action, and is further supplemented 
herein, showing that the combined wording AUGMENTED AUDIO also has a readily understood 
descriptive meaning. 
 
Generally, if the individual components of a mark retain their descriptive meaning in relation to the 
goods and/or services, the combination results in a composite mark that is itself descriptive and not 
registrable.  In re Zuma Array Ltd., 2022 USPQ2d 736, at *7 (TTAB 2022); In re Fat Boys Water 
Sports LLC, 118 USPQ2d 1511, 1516 (TTAB 2016); TMEP §1209.03(d); see, e.g., DuoProSS 
Meditech Corp. v. Inviro Med. Devices, Ltd., 695 F.3d 1247, 1255, 103 USPQ2d 1753, 1758 (Fed. Cir. 
2012) (holding SNAP SIMPLY SAFER merely descriptive for various medical devices, such as 
hypodermic, aspiration, and injection needles and syringes); In re Fallon, 2020 USPQ2d 11249, at *12 
(TTAB 2020) (holding THERMAL MATRIX merely descriptive of a heat-responsive, malleable liner 
that is an integral component of an oral dental appliance). 
 
Only where the combination of descriptive terms creates a unitary mark with a unique, incongruous, or 
otherwise nondescriptive meaning in relation to the goods and/or services is the combined mark 
registrable.  See In re Omniome, Inc., 2020 USPQ2d 3222, at *4 (TTAB 2019) (citing In re Colonial 
Stores, Inc., 394 F.2d 549, 551, 157 USPQ 382, 384 (C.C.P.A. 1968); In re Shutts, 217 USPQ 363, 



364-65 (TTAB 1983)); In re Positec Grp. Ltd., 108 USPQ2d 1161, 1162-63 (TTAB 2013).
 
In this case, both the individual components and the composite result are descriptive of applicant’s 
goods  and do not create a unique, incongruous, or nondescriptive meaning in relation to the goods.  
Specifically, the wording AUGMENTED AUDIO means "live audio being modified and/or enhanced 
by computer-generated sensory input"  and is used to identify a feature of wearable technology such as 
wireless headphones. Accordingly, the proposed mark is merely descriptive and does not function as an 
indicator of source.
 
The applicant concedes in its response that AUDIO is descriptive, but argues that the mark is not 
merely descriptive because consumers encountering the mark would not automatically think of 
headphones.  This argument is not persuasive.  As stated above, the description of the mark is 
determined in relation to consumers who know that the goods are headphones; the question is not 
whether a consumer who encounters the mark could figure out what the goods are.  Inasmuch as 
AUGMENTED AUDIO is used in the industry to identify a particular feature of headphones, the 
wording is merely descriptive and does not function as an indicator of source for the goods. 
 
For the reasons set forth above, the Section 2(e)(1) refusal to register is maintained and made FINAL.
 
How to respond.  File a request form for reconsideration of this final Office action that fully 
resolves all outstanding requirements and/or refusals and/or file a timely appeal form to the 
Trademark Trial and Appeal Board with the required fee(s).  Alternatively, applicant may file a 
request form for an extension of time to file a response for a fee.  

 

/Patty Evanko/
Patty Evanko
Examining Attorney 
LO119--LAW OFFICE 119
(571) 272-9404
Patty.Evanko@USPTO.GOV

 

RESPONSE GUIDANCE

Missing the deadline for responding to this letter will cause the application to abandon.  A 
response, appeal, or extension request must be received by the USPTO on or before 11:59 p.m. 
Eastern Time of the last day of the response deadline.  Trademark Electronic Application 
System (TEAS) and Electronic System for Trademark Trials and Appeals (ESTTA) system 
availability could affect an applicant’s ability to timely respond.  For help resolving technical 
issues with TEAS, email TEAS@uspto.gov.

•

Responses signed by an unauthorized party are not accepted and can cause the application to 
abandon.  If applicant does not have an attorney, the response must be signed by the individual 
applicant, all joint applicants, or someone with legal authority to bind a juristic applicant.  If 
applicant has an attorney, the response must be signed by the attorney.

•

If needed, find contact information for the supervisor of the office or unit listed in the •
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signature block.









































































































United States Patent and Trademark Office (USPTO)

USPTO OFFICIAL NOTICE

Office Action (Official Letter) has issued  
on September 27, 2023 for  

U.S. Trademark Application Serial No. 97764304

A USPTO examining attorney has reviewed your trademark application and issued an Office 
action.  You must respond to this Office action to avoid your application abandoning.  Follow 
the steps below.  

(1)  Read the Office action.  This email is NOT the Office action.  

(2)  Respond to the Office action by the deadline using the Trademark Electronic Application 
System (TEAS) or the Electronic System for Trademark Trials and Appeals (ESTTA), as 
appropriate.  Your response and/or appeal must be received by the USPTO on or before 11:59 
p.m. Eastern Time of the last day of the response deadline.  Otherwise, your application will 
be abandoned.  See the Office action itself regarding how to respond.  

(3)  Direct general questions about using USPTO electronic forms, the USPTO website, the 
application process, the status of your application, and whether there are outstanding deadlines 
to the Trademark Assistance Center (TAC).  

After reading the Office action, address any question(s) regarding the specific content to the 
USPTO examining attorney identified in the Office action.  

GENERAL GUIDANCE
Check the status of your application periodically in the Trademark Status & 
Document Retrieval (TSDR) database to avoid missing critical deadlines.  

•

Update your correspondence email address to ensure you receive important USPTO 
notices about your application.  

•

Beware of trademark-related scams.  Protect yourself from people and companies that 
may try to take financial advantage of you.  Private companies may call you and pretend 
to be the USPTO or may send you communications that resemble official USPTO 
documents to trick you.  We will never request your credit card number or social security 
number over the phone.  Verify the correspondence originated from us by using your 
serial number in our database, TSDR, to confirm that it appears under the “Documents” 
tab, or contact the Trademark Assistance Center.  

•
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Hiring a U.S.-licensed attorney.  If you do not have an attorney and are not required to 
have one under the trademark rules, we encourage you to hire a U.S.-licensed attorney 
specializing in trademark law to help guide you through the registration process.  The 
USPTO examining attorney is not your attorney and cannot give you legal advice, but 
rather works for and represents the USPTO in trademark matters.  

•

 

https://www.uspto.gov/trademarks/basics/why-hire-private-trademark-attorney

